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Stream 4: The Point is to Change it 
 
Title: Decolonizing Indigenous rights advocacy and strategic litigation  
 
Abstract: 
 
International human rights standards have long recognized that land is the sine qua non 
for the maintenance and development of indigenous identity and the matrix for their 
beliefs and religion. However, Brazilian Indigenous Peoples are often required to tread 
an arduous path until obtaining the title and security of their traditional lands, despite 
the formal guarantees in the 1988 Constitution. Reflecting a persistent colonial logic, 
economic interests over their lands and resources, which supply the world commodity 
market, go hand in hand with derogatory, racist speeches intended to delegitimize 
indigenous claims. Lawmakers work to dismantle the legal framework or curb further 
protection; the government refuses to demarcate lands; the Judiciary is reluctant, 
leaving indigenous communities deprived of land and exposed to increasing conflicts. 
While litigation ends up being the only option, the obstacles to accessing appropriate 
judicial remedies are almost insurmountable to indigenous communities. Historical 
colonial asymmetries of power make indigenous groups vulnerable to the point that 
justice is inaccessible, hardly accessible, or even a risky remedy. Due to these 
circumstances, scholars have pointed out the need of indigenous marginalized 
communities to resort to advocacy and strategic litigation. Advocacy is defined as the 
deliberate process, based on demonstrated evidence, of directly or indirectly 
influencing decision-makers, stakeholders, and relevant audiences to support and 
implement actions that contribute to the fulfillment of rights. (UNICEF, 2021). Strategic 
litigation uses test cases as part of an overall justice sector reform strategy to achieve 
legal and social change. (UN Women). The question remains whether these alternatives 
can really work in favor of indigenous land claims. This article aims to reflect whether 
mainstream advocacy and strategic litigation can overcome the colonial power 
asymmetries that result in obstacles to access justice or if it requires advancing towards 
a decolonized approach. 
  


